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Passed by Shri. Uma Shanker, Commissioner (Appeals)

0 lf Arising out of Order-in-Original No. MP/06/DEM/2017-18~: 25/5/2017 issued by Assistant
Commissioner, Central Tax, Ahmedabad-South

3l41C'lcbdt <ITT 'Wl' ~ -qm Name & Address of the Appellant / Respondent
(I) Mis. Maruti Polyplast 4- @i) t,,.;, t-Li 1~ A . f~tJ

Ahmedabad

al{ anfkr z 3ft sr2r sriats 3Tj'lN cITT'dT i at as gr ark a uf zqenfenf f aat 711{ x'[ffl'l,~ 'cpl'
379ha znr y+tr am4a rgaa Far & I

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

a7rdhllFrtarwr mrdar
Revision application to Government of India :

0

(1) a4tu nra zgc rf@,fzm, 1994 c#r 'cTRT 3Rlci ~ mrrc: 711{ 1TTlIBT * ~ B~ 'cTRT 'cpl' '3'ti-'cTRT * >111.fll~
3iafa ynrur 3rhea aef Ra, ad mar, fa +in1a, ur f@mm, qtft #if5ra, #la tu +a, ira mf, { fact
: 110001 'cpl'~ \i'lRf ~ I .
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Fir:iance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under-Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) ~ l=JTC'1' ~ 'ITTf-1 * +TTlIB B Ga wt sfala f4atwrm urr ala i m fcl;-ffl' ~~ ~
wsr iml a uag mf B, m fcl;-ffl'~m~ B 'qffi' cIB fcl;-ffl'~ B m fcl;-ffl'~ B ir l=JTC'1' ~ J.Tfcnm *
c:'Rr,, ~ 'ITTI
(ii) In case of any loss of goods where the loss occur in transif from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(+) zf zyea rpar fag far '+fffif <B' ar (na z era al) ffa fzn lf'llT l=JTC'1' 'ITT I
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("m) 'lffiTI tfi <rrITT fc))m ~ m ~ if PlllfRla l=J@ "CJx m ;:rrc;r tfi Rafifu ii au#tr grcn a ma u sna .
~ tfi fffi': cfi ~ if u=r1" 'l:rmf tfi <rrITT fa#t , zur ,a Ruffaa ?t +v

(b)

(c)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

zf? zgcai l {77al fhg R@r# as ur zur qzr al) frmfu fcom 1Tll"f ;:rrc;r "ITT I

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3ifala atalyea # :!1RJFf fry uit s4etfs #t {&a# ha arr uh za arr gi
fu # 4Ra 3mgr, rfaa # tr uRa ata R ur qr # fa 3rf@efu (i.2) 1998 Ir 109 rT
fgaa fog ·Tg sty

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) eta snra zgea (3r4ta) [rm1a4), 2oo1 cfi frn:r:r 9 cfi 3Wfa- fclPffcfl5c ~ 001 ~-8 if at ufait #, 0 .
)fa srasr # uf oner hf fetas a fl ma a fl i-mar vi r8ta om?gr #l at-at ufaii # rr
6fra 3re4at fqur ulr alRgl Gr tr arr z. ml g,ff tfi 3fu1fu mxr 35-~ if f1mfur T!fr tfi :!1RfR
cfi ~ cfi W2T t'r3lN-6 ~ cm ma- 'lfr 13FlT ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communica_ted and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of-Account.

(2) ff@au 3ra rer uisi icsa gs car q) a waa zit q1 2o/- ta prar dl Gng
3tN ugi vicaray ala a vnar st at 100o/- cm i:ifR:r :!1RfR cm ~,
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. 0

tr zc,#hr zycg ara r8ta mrznf@raw ,fa 3Nfc,f :­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1} at snraa zyca ore~zu, 1944 cm mxr 35-~/35-~ cf) 3fuifu:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(o) saffaa qfba 2 (1) jag 31gar # rarar 6t or@a, 3r@at aa i v#tr zca, fa
Gara zgcn gi hara 3rft#tu nrneraw (Rrec) #t 4far 2#tr 4if8at, rsrrar i sit-2o, q
3#ea sfaa anus, aruft r, 3z7a1qld-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.

(d)
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zf z srrkra{ pe srr?ii cp] XiS-Jlcl:;/I mm % at re@la pc itr # fry uh c!5T 'T@"frl '341@
asr a fcITT:IT urat a1Reg z rzr # &ha gy ft fas far rt rf xl m * ~ "lfQ;fjfi~ ~
Inf@rau at va or4a znhr wnr t va am4aa fa5u uirar &j
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. '

(4) nrnrarzu gyca arf@,fm «o7o zrnr vigilf@r #t rgqfr- ·°$ 3:fc=rr@ mffif fcnq~ "'3"cftl" 3TTclcr,=f <TT
Te mr?gr zrenRenf fufu qTf@rrtml i r@ta at va IR u 6.6.5o w c!5T <iJ1<.11&1<.1 ~
f@as au sin fegt

0 One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(s) ~ 3ITT~ l=f!lwlT cpl" Pili?! 0, m cf@ mi:rr ~ am ~ &!Ff 3ffcITTlIB fcITT:IT urat ? l it zyca,
al4 3agc vi hara aft#tn =znn@rasvr (a,ff@fe) frr<:r, , 1982 if ~ % I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

·O

(6) flat gyc, a€hrra gca vi var 3r#ta nrznf@raw1 (frez), # #f 3rf)at ma j
aaczr #iar (Demand) qi is (Penalty) c!5T 10% pa sir aer 3arr ? larifa, 3r@rasaar pa Ga 10

~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

hsc€tr3n gra3ilearah3irfa, nf@erztai "acr Rt+iar"(DutyDemanded) -~ .

(i) (Section)~ 11D ~~~uftl°;
(ii) T~rlPT<>tci'~~ cfi'l' uftl°;
(iii) hcrdz2fezfit#err 6 hsaer f?r.

e, rqasarifaa3rft' iiszasmr#8qcai, 3r4tar'Ruav cfi'~~ ~~ aaTT~~i.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.1 O Cmres. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall. include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~~ ~r <fi' m 34hr ,f@rawr ah mar szi eyes 3rmrr \n;:c:i; <rr GOs fcla1Ra ITT m sir fa\n;:c:i; <fi'
10% 3f'J@Tai tR' 3ITT" ~ ~ zys faa1Rcl ITT cr.r zys c);- 10% aprarar tR' ~~~~I

.::, ' - ""'.,

·4s..3.
In view of above, an appeal against this order shall lie before the Tribunalppaymetof\

10% of the d~ty_ de~ande~ where duty or duty and penalty are in dispute, orhp~ nal!X;;·•··rh]rr~
penalty alone Is In dispute. { #rs +e

k & $e
·", %°

-ft -,\ ~;,,_,[.-;;: ...:; t, *
?enratar
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ORDER IN APPEAL &

The below mentioned two appeals have been filed against OIO No.

MP/06/Dem/017-18 dated 25.5.2017 passed by the Assistant Commissioner, Central Excise,

Division V, Ahmedabad-I Commissionerate:

Sr. Name of the appellant Appeal No.
No.
1 MIs. Maruti Polyplast, 64/Ahd-1/2017-18

Plot No. 192/204-A, GVMM, Odhav,
Ahmedabad 382415

2 Shri Hiralal A Patel, Partner, 63/Ahd-1/2017-18
M/s. Maruti Polyplast,
Plot No. 192/204-A, GVMM, Odhav,
Ahmedabad 3 82415

2. A preventive case was booked against the appellant mentioned at Sr. No. 1 supra,

and consequent to completion of investigation, a show cause notice dated 5.8.2015 was issued

inter alia alleging that the appellant had illicitly cleared the excisable goods; that in the FY 2011­

12 despite clearing goods valued at Rs. 2.20 crores, the appellant had failed to get themselves

registered and had thereby evaded Central Excise duty of Rs. 7,27,491/-. The notice therefore,

demanded the duty evaded along with interest and further proposed penalty on both the

appellants mentioned at Sr. No. 1 and 2 and certain other persons. This notice was adjudicated

vide the impugned OIO dated 25.5.2017, wherein the adjudicating authority confirmed the duty

demand along with interest and further imposed penalty on both the appellants, in addition to

imposing penalty on certain other persons.

0

3. Both the aforementioned appellants, feeling aggrieved by the impugned OIO,

have filed appeals, on the below mentioned grounds:

M/s. Maruti Polyplast
• that the value has to be considered as cum duty price and the adjudicating authority erred in not

granting the benefit;
• the appellant has not recovered any amount towards central excise duty; that the price charged is

inclusive of excise duty and therefore the benefit of cum duty value ought to have been extended;
• that the cum tax benefit is available as a general principle and is available irrespective of whether

or not there is any provision under the Act;
• that they would like to rely on the case of Maruti Udyog Ltd [2002(141) ELT3] and Bata India

Ltd [1996(4) sec 563];
• that the total sales of M/s. Maruti Polyplast, also contains trading sales of goods purchased from

the other manufacturers; that the said goods were cleared without issuing invoices and are not
goods manufactured by the appellant;

• that the manufacturer should be allowed to take CENVAT credit of duty paid on inputs lying in
stock on the date on which the goods cease to be exempted goods;

• that the adjudicating authority has not followed the principles of natural justice and has not added
his own finding beyond the findings of the investigating officer;

• that there is no case of malafide as made out against the appellant in respect of availment of
notification No. 8/2003;

• that no penalty can be imposed on the appellant.

0

•

•

Shri Hiralal A Patel. Partner,M/s. Maruti Polyplast,

that no penalty is imposable on the partner since penalty has been imposed G , 1:.7 r. ~~•

firm; =
that they would like to rely on the case ofM/s Sharp Engineers and Pravin N -.....- •..
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4. Personal hearing in respect of both the appeals was held on 15.3.2018, wherein

Shri Vipul K.handhar, CA appeared on behalf of the appellants. He reiterated the grounds of

appeal and further stated that the adjudicating authority did not consider the submissions. He

also submitted unsigned additional written submissions raising the following averments:

• that the duty could not have been sustained without having corroborative evidence of the
procurement, production and clearance; that they wish to rely on the case of ABS Metals P Ltd
[2016(34l)ELT 425], Sri Sukra Spinning Mills [2018(359) ELT 176], Rama Spinners P Limited
[2017(348) ELT 321] and Krishna Sales [2016(344) ELT 111];

• that no finding was given in respect of differential turnover in relation to trading;
• that since this is a matter of interpretation, penalty cannot be imposed u/s 11AC;
• that in respect of the second appellant, it was contended that he had not acted in any

manner which was harmful for the revenue in his personal capacity.

5. I have gone tlu·ough the facts of the case, the grounds of appeal and the

0

contentions raised during the course of personal hearing along with the additional written

submissions. I find that the question to be decided in the present appeals are whether the

appellant is liable for payment of Central Excise duty [calculated under para 16.1 of the show

cause notice] of Rs. 7,27,491/-, which stands confirmed against the appellant along with interest

and penalty. Consequently, the second issue to be decided is whether the appellant mentioned at

Sr. No. 2, supra, is liable for penalty or otherwise.

6. Before moving any further, I find that the appellant during the course of personal

hearing before the Joint Commissioner, stated that they had paid the amount of Rs. 8.00 lacs and

were ready to pay the dues as per the rules and regulation. Thereafter, when personal hearing

was held before the adjudicating authority, the appellant stated that they had nothing to give in

writing and reiterated that they had already paid the amount of Rs. 8.00 lacs. It is in background

of this fact, that I have to decide this appeal.

0
7. I find that two primary contentions are raised before me [a] that they are eligible

for cum duty benefit; and [b] the total sales contains trading sales also. Now I find that the

appellant has raised two additional/fresh grounds before me, which were not raised before the

adjudicating authroity. I find that in the case ofMis. Utkarsh Corporate Services [2014(34) STR

35], the Hon'ble High Court of Gujarat, has dealt with the issue in paras 5.1 and 5.2, which I

would like to reproduce:

5.1 At the outset, it would be profitable to reproduce Rule 5 ofthe Central Excise (Appeals) Rules, 2001 :

Rule 5. Production of additional evidence before Commissioner (Appeals). ­
(]) The appellant shall not be entitled to produce before the Commissioner (Appeals) any evidence,
whether oral or documentary, other than the evidenceproduced by him during the course ofthe
proceedings before the adjudicating authority except in thefollowing circumstances, namely .:­
(a) where the adjudicating authority has refused to admit evidence which ought to have been
admitted; or
(b) where the appellant was prevented by sufficient causefromproducing the evidence whichhewas
called upon to produce by adjudicating authority; or Gr5, °Ts3,N
(c) . where t~ie appella:1t ~as prevented by sufficient causefromproducing, before th ~Jd~_'l'_"_t~- r,.-_~i;i~_-. ~
authorrty any evidence wluch IS relevant to anyground ofappeal; or ;.;,~c- C,{:;: ;..,~- '::;~ r:
(d) where the adjudicating authority has made the order appealed against without i iji sufficiejit
opportunity to the appellant to adduce evidence relevant to anyground ofappeal. {"?' ijl, ?@i'
(2) No evidence shall be admitted under sub-rule (I) unless the Comm1sswner (Appealsfl.~·et%;_,(d8'. 2.!.!-l}f··./'.~- '!'c
writing the reasonsfor its admission. ~ •~· -,

Siaeta
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(3) The Commissioner (Appeals) shall not take any evidenceproduced under sub-rule (1) unless the
adjudicating authority or an officer authorized in this behalfby the said authority has been allowed a
reasonable opportunity, ­
(a) to examine the evidence or document or to cross-examine anywitness produced by the appellant;
Or
(b) to produce any evidence or any witness in rebuttal ofthe evidenceproduced by the appellant
under sub-rule (1).
(4) Nothing contained in this rule shall affect thepower ofthe Commissioner (Appeals) to direct the
production ofany document, or the examination ofanywitness, to enable him to dispose ofthe appeal."

5.2 This rule, ifexamined closely, permits under certain circumstances, the Commissioner (Appeals) to
take on record and examine additional evidenceproduced before it and, once those circumstances existfor
so permitting evidences, the only requirement would be to allow a reasonable opportunity to the other side
to produce any evidence in rebuttal. Eventualities narrated under the law which pave a wayfor additional
evidence are : (i) denial to admit evidence by Assessing Officer (ii) existence of sufficient cause which
prevented such admission, when called upon by Assessing Officer (iii) Sufficiency of reasons which
preventedproduction (iv) absence ofavailing opportunity of adducing evidence when any of these grounds
is established by assessee - such productions could be made permissible of evidence by the Commissioner
(Appeals) whether oral or documentary. Thus, this rule itselfprovides for adducement of additional
evidence, when.necessary, as mentioned hereinabove. However, it is to be noted that in the instant case, we
are concernedwith raising of only newgrounds and not the additional evidence by the appellant and thus,
appellant is on a strongerfooting."

[emphasis added]

Hence, I find that the appellant can produce fresh evidence/ground before the

Commissioner(Appeals) in terms of Rule 5 of the Central Excise (Appeals) Rules, 2001 only

where (i) the adjudicating authority has refused to admit evidence which ought to have been

admitted; (ii) where the appellant was prevented by sufficient cause from producing the evidence

which he was called upon to produce by adjudicating authority; (iii) where the appellant was

prevented by sufficient cause from producing, before the adjudicating authority any evidence

which is relevant to any ground of appeal; (iv) where the adjudicating authority has made the

order appealed against without giving sufficient opportunity to the appellant to adduce evidence

relevant to any ground of appeal. None of the grounds as mentioned above, exist in the present

case. Therefore, ideally, the contentions raised before me for the first time should be summarily

rejected since they were not raised before the adjudicating authority. However, after having said

so, I would still like to give my findings on the fresh grounds raised before me in the interest of

justice.

0

0

8. As I have already mentioned, the first ground is that the appellant should be

granted the benefit of cum duty. The issue is no longer res integra. The Hon'ble Tribunal in the

case of Sarla Polyster Ltd [2008(222) E.LT 376 (Tri. - Ahmd.)], has stated as follows [the relevant

extracts]
7.1 The next issue to be considered is whether the sale price ofthe clandestinely removedgoods
should be treated as cum-duty value. The issue has been consideredby the Tribunal in the case of
Asian Alloys Ltd. v. CCE, Delhi-III reported in 2006 (203) E.L.T. 252 (Tri.-Del.) and the relevant
portions ofthe order are reproduced below :

"18. It was contended that the amounts worked out for the values ofjob work, clandestine
removal, andshortage, totallingRs. 28,92,32,753/, even iftaken to be true andcorrect should be
considered as the totalprice received by the said unit ofthe appellant company inclusive ofduty.
In other words, the said amount should be considered, as "cum-duty" price and the duty liability
should be worked out on that basis. In this context, it appearsfrom the decision of the Mumbai
Bench of the Tribunal in Nagreeka Exports Ltd. v. Commissioner of Central Excise,.-Pune
reported in 2003 (159) E.L.T. 891 (Tri.-Mumbai), that in Paragraph I1 of the' s.
been held that if duties and taxes have not been realized separately, the sale
treated as cum-duty price and duties and taxes have to be deducted to arrive
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value in such case. The Tribunal was dealing with the contention that the price which was
realized by the appellants on DTA sales be taken as cum-duty price and the assessable value and
the duty amount have to be worked out from the same. It however, appears that the issue of
clandestine removal and its impact on the claimfor treating price as cum-duty was neither raised
nor considered by. the Tribunal in that order. In the present case, there is absolutely no material
on record to indicate that the price charged by the 100% EOU unit ofthe appellant was a cum­
duty price. Even in the decision of the Hon'ble Supreme Court in Commissioner of Central
Excise, Delhi v. Maruti Udyog Ltd. reported in 2002 (141) E.L.T. 3 (S.C.) (supra), in Paragraph
5 ofthejudgment the Hon'ble Supreme Court held as under :­

"A reading ofthe aforesaid section clearly indicates that the wholesale price which is charged is
deemed to be the valuefor the purpose oflevy ofexcise duty, but the element ofexcise duty, sales
tax or other taxes which is included in the wholesale price is to be excluded in arriving at the
excisable value. This section has been so construed by this Court in Asstt. Collector ofCentral
Excise and Others v. Bata India Ltd. - 1996 (4) SCC 563, and it is thus clear that when cum-duty
price is charged, then in arriving at the excisable value ofthe goods the element ofduty which is
payable has to be excluded. The Tribunal has, therefore, rightly proceeded on the basis that the
amount realized by the respondent from the sale of scrap has to be regarded as a normal
wholesale price and in determining the value on which excise duty is payable the element of
excise duty which must be regarded as having been incorporated in the· sale price, must be
excluded. There is nothing to show that once the demand was raised by the Department, the
respondent sought to recover the same from the purchaser ofscrap. Thefacts indicate that after
the sale transaction was completed, the purchaser was under no obligation to pay any extra

• amount to the seller, namely, the respondent. In such a transaction, it is the seller who takes on
the obligation ofpaying all taxes on the goods sold and in such a case the said taxes on the goods
sold are to be deducted under Section 4(4)(d)(ii) and this is precisely what has been directed by
the Tribunal. There is also nothing to show that the sale price was not cum-duty". (emphasis
added).

18.1 In the present case, all the sales to the DTA were clandestinely done in contravention of
the provisions of the EXIM Policy and the rules applicable to such 100% EOU unit. The
appellant-company adopted a studied course of non-co-operation and did not raise any
contention that the price which was charged, included the component of excise duty as
contemplated by the proviso to Section 3(1). On the contrary exemption from duty was claimed,
meaning thereby whatever price was realized by the said EOU unit was realized on the footing
that no duty was payable because of the exemption notification. Obviously, therefore, such a
price can never include any duty amount, because when the appellant-company had itself
proceeded on thefooting that no duty was payable, there was no question ofits having recovered
any "cum-duty" price from these customers in the DTA. Therefore, the facts ofthe present case
fall on totally a differentfooting than the cases on which reliance was sought to be placed on
behalfofthe appellant. There is no scope in the present case to treat the sale-price worked outfor
assessment as "cum-duty" price. "

7.2 In view ofthe above, the decision ofthe Commissioner in not accepting the contention that
the sale price of the clandestinely removed goods cannot be treated as cum-duty price is legal
andproper. Therefore the valuation adopted by the Commissionerfor demand ofduty is in order.

Hence, the question of granting cum duty benefit in this case where the appellant himself during

the course of statement dated 23.2.2012 had stated that the manufactured goods were illicitly

cleared without issuing invoices, is out of question, being legally not tenable. Hence, the

avennent made is rejected.

9. Coming to the second contention of the appellant that the total sales of M/s.

Maruti Polyplast included trading sales, is quite surprising. I find that in the statement dated

23.2.2012, the partner of the appellant stated that the clearances mentioned in Annexure D

pertains to clearances of excisable goods during the FY 2011-2012. The show cause notice
errs ,

while demanding duty also extended the SSI benefit of notification No. 8/2003, on J)ea4u99%f53;
clearances. Therefore, I find that raising such an averment at this stage, is indeed s~f,si_~]~";:/'r.- '3~(-,\~., ~ )F+ V± ,»..s-. e,';) ,

2
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nothing but an afterthought. Even otherwise, no supporting documents etc are provided to even

substantiate the claim.

10. The appellant has also stated that the adjudicating authority did not follow the

principles of natural justice. The claim appears to be incorrect primarily because no defence was

given by the appellant. The appellant in his additional written submissions has stated that the

duty could not have been sustained without having corroborative evidence of the procurement, production

and clearance of demand of duty. The contention is not correct since it is from the appellant's computer

that the illicit clearances were traced. In-fact, the statements of buyers also corroborated to the fact that

the clearances were illicitly made to evade duty payment. Even otherwise, the averment that there is no

corroborative evidence, would not help their case in light of the fact that the appellant from the very

beginning did not put forth any defence and was ready to pay the duty. The appellant from the day of

investigation till the adjudication stage was only chanting one line that he had nothing to state

and that he had already deposited Rs. 8. 00 lacs. In-fact, the legal maxim states that what is

accepted need not be proved. Therefore; now to argue that principles of natural justice, was not

followed, is not tenable. Hence, the averment raised is rejected.

o
11. The appellant has relied upon certain case laws in the additional written

submissions, to substantiate his averments, which I would now like to discus:

• ABS Metals P Ltd [2016(341)ELT 425]. The Hon'ble Tribunal in this case held that there was
virtually no other evidence to reflect upon the manufacture of appellant's final product, their
transportation, recognition of the buyers and receipt of sales proceeds by allegedly clandestine
removal of goods; that shortages by itself cannot be held to be clandestine removal of goods. The
case stands distinguished since in the present dispute [a] the clandestine removal was detected
based on entries found in the computer of the appellant;[b]the buyers have corroborated that they
had received the goods without any invoices; and [c] the financial flow back to the account of the
appellant no. 2's daughter has also been traced.

• Sri Sukra Spinning Mills [2018(359) ELT 176]. On going through the judgement of the Hon'ble
High Court of Madras, I find that one of the question to be decided was whether the entries in the
private record, namely, "Broker's Commission file" can be made the basis for upholding the
charge of clandestine removal of goods in the absence of corroborative evidences, such as, stock f»
difference, purchase of raw materials without invoice, seizure of unaccounted finished goods /
while transporting, etc?. However, the present dispute before me differs totally in facts. Hence,
the case law relied upon stands distinguished.

• Rama Spinners P Limited [2017(348) ELT 321]. The Hon'ble Tribunal in this case held that since
the allegation was based mainly on statements and some records recovered from third party and
since four buyers had back-tracked during their cross-examination, the demand were set aside.
The present dispute before me, as is evident differs solely on facts and therefore the reliance on
this case law stands distinguished.

• Krishna Sales [2016(344) ELT 111]. The Hon'ble Gujarat High Court in this case dismissed the
departmental appeal on the ground that nothing is pointed out in Revenue's appeal to assail
findings of no evidence against dealer, as recorded in Tribunal's order. Since facts are not the
same, the reliance placed on the said case law is not correct.

11.1 In view of the foregoing, the confirmation of the demand of duty along with

interest is upheld.
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The appellant has further stated no penalty can be imposed upon them. It is

O

o

further stated that ".... there is no case ofany malafide or ill intention as made out against the appellant

in respect ofavailment of8/2003, it was only because the account was maintained in separate which lost

site to monitor the exemption limit of1.5 crore prescrib~d under the said exemption." I am not able to

understand what the appellant means, while making this averment. Even otherwise, it is on

record that the appellant has cleared the goods without even issuing the invoices, a basic

requirement for recording any transaction. The appellant in this case clearly wanted to evade

payment of duty. Just to ensure, that the turnover did not cross the SSI limit, the invoices were

not issued. The goods were cleared by issuing delivery challan of a fictitious firm and by

recording it under a folder to evade tax authorities. Now to come up with an argument that since

these were recorded in the books/computer, there was no malafide, does not reflect the true

picture. The avennent made is rejected being legally untenable. The penalty imposed on the

appellant mentioned at Sr. No. 1 is therefore, upheld.

13. Now I come to the averments raised by the appellant mentioned at Sr. No. 2. I

find that the appellant has relied upon the case of Mis. Pravin N Shah [2014 (305) ELT"480

(Guj.)]. The Hon'ble Gujarat High Court in the said judgement ordered as follows:

3. It is not disputed that penalty has been imposed on the firm. The Tribunal [2010 (261) E.L.T.
515 (Tri. - Ahmd.)] has imposed penalty on the partner only on the ground that total amount of
duty involved was approximately Rs. 88 lacs and equal amount of penalty has been imposed on
the appellant finn. Therefore, penalty imposed on Mr. P.N. Shah, partner of the firm was on the
higher side and it has reduced it to Rs. 10 lacs. Penalty of Rs. 87,96,398/- has been imposed on
the firm under Section 1 lAC of the Central Excise Rules, 1944. It has been held by the Division
Bench of Gujarat High Court in Commissioner ofCentral Excise v. Jai Prakash Motwani, 2010
(258) E.L.T. 204 (Guj.) that where no specific Rule is attributed to the partner in the firm, then
once firm has already been penalised, separate penalty cannot be imposed upon the partner
because a partner is not a separate legal entity and cannot be equated with employee of a firm.
From the order of the Tribunal or other orders on record, we do not find that any specific role has
been assigned as provided by Rule 26 ofCentral Excise Rules. The Division Bench of this Court
in Commissioner ofCentral Excise (supra) has held that where penalty has been imposed on the
firm, no separate penalty can be imposed on its partner. We agree with the view taken by the
Division Bench. Therefore, we find force in the submission of the learned counsel for the
appellant and the question is answered in the negative, in favour of the assessee and against the
department. The appeal is allowed. Penalty imposed on the appellant is set aside.

However, penalty was not imposed under Rule. 26 in the aforementioned case by the Hon'ble

High Court on the ground that the partner of the firm had no specific role as provided by Rule 26

of the Central Excise Rules, 2002. Rule 26(1) Central Excise Rules, 2002, states as follows:

RULE 26. Penaltyfor certain offences. [(1)] Anyperson who acquires possession of, or is in any
way concerned in transporting, removing, depositing, keeping, concealing, selling or purchasing, or in any
other manner deals with, any excisable goods which he knows or has reason to believe are liable to
confiscation under the Act or these rules, shall be liable to a penalty not exceeding the duty on such goods
or [two thousand rupees], whichever is greater.

Now, the role of the appellant mentioned at Sr. No. 2 of the table in para 1 is documented in para

42 of the impugned OIO. He was the main person who orchestrated the entire evasion.......

Therefore, the question of non imposition of penalty on the appellant mentioned at Sr. No.41_:{t;::,:1\
//,!, vf-,~,-. '\,,.-- "'I

not arise. However, I find that when the appellant mentioned at Sr. No. 1 rot ne!au." 53u - ha
'& •
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imposed a penalty of Rs. 1.09 lacs under Section llAC read with Rule 25, the appellant

mentioned at Sr. No. 2, has been imposed a penalty of Rs. 7,27,491/-, which is clearly"'
disproportionate. I therefore, reduce the penalty imposed on Shri Hiralal A Patel, Partner of M/s.

Maruti Polyplast, to Rs. 1,00,000/- only.

14. In view of the foregoing, the impugned OIO is upheld except for the relief granted

to appellant mentioned at Sr. No. 2 in terms of para 13, above.

15. 341an arr a Rt a{ 3r4 ar fqzrt 3qiaa a# fan anrar &I
15. The appeal filed by the appellants stands disposed of in above terms.

a»eve
(3rm7 2i#)

311z1#a (3r9le)
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Date :2.23.2018

Attested

.#.
Superintendent (Appeal),
Central Tax,
Ahmedabacl.

By RPAD.

To,
Mis. Maruti Polyplast,
Plot No. 192/204-A, GVMM, Odhav,
Ahmedabad 382415
Shri Hiralal A Patel, Partner,
M/s. Maruti Polyplast,
Plot No. 192/204-A, GVMM, Odhav,
Ahmedabad 382415
Copy to:­

1. The Chief Commissioner, Central Excise, Ahmedabad Zone .
The Principal Commissioner, Central Excise, Ahmedabad South.
The Deputy/Assistant Commissioner, Central Excise Division-V, Ahmedabad South.
The Assistant Commissioner, System, Central Excise, Ahmedabad South.
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